mine plans, shift assignments and the like.   By its decision,
and the expansive terms it adopts,  the majority has declared
Chat Xerox is also a mine operator,    I cannot believe  that Con-
gress intended this result.

To the contrary, Congress clearly excepted vendors such as
Old Dominion from the reach of the definition of "operator."    As
even the Secretary of Labor recognized throughout most^of the
tortuous history of his independent contractor regulations,
Congress intended that the only mine contractors who could be
held liable as operators were those having some continuing
presence at a mine site.    In the Supplementary Information
accompanying MSHA's initial independent contractor proposed
rule,  the Secretary specifically noted that;

Congress1  intention that the Act be enforced against inde-
pendent contractors that have a continuing presence at a
mine is explicitly stated in the legislative history.    The
Conference Report provides that inclusion of independent
contractors in the definition of operator was intended to
permit enforcement of the Act against independent  contract-
ors "who may have a continuing presence at  the mine." S.
Rep. No, 95-461, 95th Cong.,  1st Sess,  37  (1977).

44 Fed. Reg. 47746, 47748 (Aug.  14, 1978)  (emphasis added).    As
the Secretary additionally recognized,  limiting the statutory
term "operator" to those independent contractors who have a
significant degree of involvement in mine operations  is also
consistent with judicial constructions of the Mine Act.    For
example,  the Third Circuit has pointed out:

The reference made in the statute only to independent con-
tractors who "perform services or construction" may be un-
derstood as indicating, however,  that not all independ
cnt contractors are to be considered operators,     There may
be a point, at least, at which an independent contractor's
contact with a mine is so infrequent or de minimis  that it
would be difficult to conclude that services were being
performed.    Such a reading of the  statute is given  color by
the fact that other persons deemed operators must  "oper-
ate[], controlf], or supervise[]" a mine.     Designation of
suc^other^persons as operators thus requires  substantial
participation in the running of the mine;   the  statutory text
may be_taken to suggest that a similar degree of involvement
in mining activities is required of independent-  contractors
before they_are_jeslgnated

Association v. Marshall.   601 F.2d 689,
emphasis addedJ.    See also, Association of Bitumin-

581 F.2d 853,  861-862  (D.C.-----

Association v.   Secretary
547 F.iT         246-247 (4th Cir.   1977).

1905well as non-supervisory miner negligence.     It is
